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Executive Summary

Community Choice Aggregation (“CCA”) is an energy procurement system in which local
governments such as town, city, and county councils purchase retail energy on behalf of
customers within their jurisdictions. While CCA programs can enable customer aggregation for
both gas and electricity services, this report focuses on the aggregation of electricity needs.

By aggregating the electricity needs of local residents and contracting for retail electricity
services on their behalf, CCA programs can leverage purchasing power that individual residents
would not have on their own. Depending on their design, CCA programs may produce more
affordable rates for electricity customers and may also enable communities to prioritize the
energy system values that matter most to them, such as by purchasing larger shares of electricity
generated from renewable resources or by using earnings to fund local renewable generation
projects.

To date, CCA has been enabled in ten American states and is under consideration in at least five
more. To our knowledge, no CCA program has yet been established in Canada.

The Ecology Action Centre commissioned this report from East Coast Environmental Law as a
means of exploring the opportunities and challenges for CCA in Nova Scotia. The report is based
on a comparative jurisdictional study of the ten American states that have enabled CCA and five
additional states in which CCA-enabling legislation is being considered. The American
experiences discussed in this report offer lenses through which to consider what may be possible
in Nova Scotia.

Much literature on the value of CCA emphasizes its potential to promote energy affordability,
renewable energy procurement, local economic development, local electricity generation, energy
reliability, local autonomy, energy democracy, and even social justice. CCA is often
characterized as an opportunity for communities to get out from under the thumb of powerful
investor-owned utilities by enabling energy procurement that prioritizes the public interest, as
opposed to the private interests of large energy corporations and their wealthy shareholders.
These narratives may resonate with many in Nova Scotia, where the privately-owned Nova
Scotia Power Incorporated (“NSPI”) has for decades enjoyed a natural monopoly in the
generation, transmission, and distribution of electricity, where many residents experience energy
poverty, and where some would argue that the decarbonization of Nova Scotia’s electricity
system is not proceeding quickly enough.

While CCA may indeed have the potential to promote energy affordability, renewable energy
procurement, local economic development, local electricity generation, energy reliability, local
autonomy, energy democracy, and social justice, it is important to recognize that not all
communities that establish CCA programs seek to advance renewable energy procurement,
decarbonization, social justice, or other public benefits along such lines. For many communities,
promoting energy affordability by establishing and maintaining electricity rates that are lower
than the other options available is the highest or only priority. It is also important to recognize
that the potential of any CCA program will depend in large part on the structure of the electricity



market and the nature of electricity regulation in the jurisdiction where the program is being
considered.

Among the ten American states in which CCA has been enabled, eight have deregulated
electricity markets in which consumers have access to competitive choice among retail electricity
marketers. In each of those states, legislation enacted in the 1990s or early 2000s restructured
local electricity markets by “unbundling” electricity generation, transmission, and distribution
services and breaking the natural monopolies held by vertically-integrated investor-owned
utilities. Within these competitive markets, establishing a CCA is not a fundamentally disruptive
act. Investor-owned utilities tend to serve as “poles and wires” corporations, providing electricity
transmission and/or distribution services while electricity generation and retail sales are the
purview of competitive market participants. A community that establishes a CCA simply
exercises the right to retail choice on behalf of the residents in its service area—the investor-
owned utility is no worse off than it would have been had individual residents chosen their own
retail suppliers on their own behalf.

The situation is different in jurisdictions with regulated or partially deregulated electricity
markets in which residential customers do not have access to competitive retail choice but are
instead served by vertically-integrated investor-owned utilities enjoying natural monopolies over
the generation, transmission, and/or distribution of electricity within their service areas. In these
jurisdictions, establishing a CCA program is a fundamentally disruptive act, and it is therefore a
far more complex endeavour than establishing such a program within a deregulated market.

Among the ten American states in which CCA has been enabled, just two—California and
Virginia—have partially deregulated electricity markets. The experiences of these states
demonstrate the challenges of enabling CCA in jurisdictions with limited or no retail
competition. Moreover, the experiences of states like Colorado, where CCA has been under
consideration for some time, demonstrate the added difficulties of enabling CCA in jurisdictions
that have both limited or no retail competition and limited or no participation in regional
wholesale power markets.

Like most provinces and territories in Canada, Nova Scotia has a regulated electricity market in
which residential customers do not have access to competitive retail choice but are instead served
by a vertically-integrated investor-owned utility that enjoys a natural monopoly over the
generation, transmission, and distribution of electricity within the province. Although the recent
establishment of the Nova Scotia Independent Energy System Operator (“NS IESO”) was
intended in part to foster more competition in the provision of electricity services within the
province, the Government of Nova Scotia has not gone so far as to unbundle electricity services
in Nova Scotia or create a deregulated market in which residential customers have broad access
to competitive retail choice. Moreover, Nova Scotia’s wholesale power market participation is
minimal and unconnected to the competitive wholesale power market operated by the nearby
Independent System Operator of New England (“ISO-NE”).

These realities limit the viability of CCA in Nova Scotia. The experiences of California, Virginia,

and Colorado illustrate several regulatory hurdles and practical difficulties that Nova Scotian
communities would likely encounter if CCA were to be enabled within the province. Those
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hurdles and difficulties include, but are not necessarily limited to, minimal access to electricity
suppliers other than NSPI, the costs of offsetting the impacts of customer loss to remaining NSPI
ratepayers (“‘exit fees”), and the regulatory burdens and associated costs of necessary oversight
by the Nova Scotia Energy Board, including potential requirements for integrated resource
planning and resource adequacy planning. All things considered, the practical difficulties
stemming from limited retail competition in Nova Scotia and the current lack of opportunities to
participate in regional wholesale power markets are likely the most significant barriers to CCA in
Nova Scotia at this point in time.

Ultimately, this report concludes that enabling CCA in Nova Scotia, within the context of Nova
Scotia’s electricity market as it stands now, would likely not produce the positive outcomes that
the EAC would like to see, such as promoting energy affordability, renewable energy
procurement, local economic development, local electricity generation, energy reliability, local
autonomy, energy democracy, and/or social justice within the province. Currently, the viability of
CCA in province is significantly limited by the barriers noted above.

i1



Table of Contents

Executive Summary

1.0

2.0

3.0

4.0

5.0

Introduction

American States with Community Choice Aggregation: Partially Deregulated
Markets

2.1 California

2.2 Virginia

American States with Community Choice Aggregation: Deregulated Markets
3.1 [linois

3.2 Maryland

33 Massachusetts

3.4  New Hampshire

3.5 New Jersey

3.6  New York

3.7  Ohio

3.8 Rhode Island

American States Considering Community Choice Aggregation

4.1 Arizona

4.2 Colorado

4.3 Michigan

4.4  New Mexico

4.5 Pennsylvania

Considerations for Community Choice Aggregation in Nova Scotia

5.1 Nova Scotia’s Electricity System

11

12

12

13

14

15

16

17

18

19

20

20

20

21

22

23

25

25



5.2 Constitutional Considerations for Community Choice Aggregation in 28
Mi’kmaw Communities in Nova Scotia

6.0 Conclusion and Recommendations 31

Appendix A:  Comparison Tables on Common Components of Community Choice 32
Aggregation Regimes in the US

Table 1: Common Elements of the CCA Regimes in California and Virginia 32
Table 2: Common Elements of the CCA Regimes in States with Deregulated 32
Electricity Markets

Appendix B: Case Study of the Colorado Public Utilities Commission’s Investigation into 34
the Potential Implications of Enabling Community Choice Aggregation in
Colorado

Endnotes 39



1.0 Introduction

Community Choice Aggregation (“CCA”) is an energy procurement system in which local
governments such as town, city, and county councils purchase retail energy on behalf of
customers within their jurisdictions. While CCA programs can enable customer aggregation for
both gas and electricity services, this report focuses on the aggregation of electricity needs.

By aggregating the electricity needs of local residents and contracting for retail electricity
services on their behalf, CCA programs can leverage purchasing power that individual residents
would not have on their own. Depending on their design, CCA programs may produce more
affordable rates for electricity customers and may also enable communities to prioritize the
energy system values that matter most to them, such as by purchasing larger shares of electricity
generated from renewable resources or using earnings to fund local renewable generation
projects.

The Ecology Action Centre (“EAC”) commissioned this report from East Coast Environmental
Law (“ECEL”) as a means of exploring the opportunities and challenges for CCA in Nova
Scotia. The report is based on a comparative jurisdictional study of the ten American states that
have enabled CCA and five additional states in which CCA-enabling legislation is being
considered. The American experiences discussed in this report offer lenses through which to
consider what may be possible in Nova Scotia.

In the United States of America (“US”), there is no federal law that empowers local governments
to establish CCA programs. In most of the states in which CCA has been enabled, it has been
enabled through state legislation. To date, CCA has been enabled in ten American states and is
under consideration in at least five more.

To our knowledge, no CCA program has yet been established in Canada. Similar to the
requirement for state legislation in the US, provincial or territorial legislation would be required
to empower local governments in Canada to establish CCA programs.

Much literature on the value of CCA emphasizes its potential to promote energy affordability,
renewable energy procurement, local economic development, local electricity generation, energy
reliability, local autonomy, energy democracy, and even social justice. CCA is often
characterized as an opportunity for communities to get out from under the thumb of powerful
investor-owned utilities by enabling energy procurement that prioritizes the public interest, as
opposed to the private interests of large energy corporations and their wealthy shareholders.
These narratives may resonate with many in Nova Scotia, where the privately-owned Nova
Scotia Power Incorporated (“NSPI”) has for decades enjoyed a natural monopoly in the
generation, transmission, and distribution of electricity, where many residents experience energy
poverty, and where some would argue that the decarbonization of Nova Scotia’s electricity
system is not proceeding quickly enough.

While CCA may indeed have the potential to promote energy affordability, renewable energy
procurement, local economic development, local electricity generation, energy reliability, local
autonomy, energy democracy, and social justice, it is important to recognize that not all



communities that establish CCA programs seek to advance renewable energy procurement,
decarbonization, social justice, or other public benefits along such lines. For many communities,
promoting energy affordability by establishing and maintaining electricity rates that are lower
than the other options available is the highest or only priority. It is also important to recognize
that the potential of any CCA program will depend in large part on the structure of the electricity
market and the nature of electricity regulation in the jurisdiction where the CCA program is
being considered.

Among the ten American states in which CCA has been enabled, eight have deregulated
electricity markets in which consumers have access to competitive choice among retail electricity
marketers. In each of those states, legislation enacted in the 1990s or early 2000s restructured
local electricity markets by “unbundling” electricity generation, transmission, and distribution
services and breaking the natural monopolies held by vertically-integrated investor-owned
utilities. Within these competitive markets, establishing a CCA is not a fundamentally disruptive
act. Investor-owned utilities tend to serve as “poles and wires” corporations, providing electricity
transmission and/or distribution services while electricity generation and retail sales are the
purview of competitive market participants. A community that establishes a CCA simply
exercises the right to retail choice on behalf of the residents in its service area—the investor-
owned utility is no worse off than it would have been had individual residents chosen their own
retail suppliers on their own behalf.

The situation is different in jurisdictions with regulated or partially deregulated electricity
markets in which residential customers do not have access to competitive retail choice but are
instead served by vertically-integrated investor-owned utilities enjoying natural monopolies over
the generation, transmission, and/or distribution of electricity within their service areas. In these
jurisdictions, establishing a CCA program is a fundamentally disruptive act, and it is therefore a
far more complex endeavour than establishing such a program within a deregulated market.

Among the ten American states in which CCA has been enabled, just two—California and
Virginia—have partially deregulated electricity markets. The experiences of these states
demonstrate the challenges of enabling CCA in jurisdictions with limited or no retail
competition. Moreover, the experiences of states like Colorado, where CCA has been under
consideration for some time, demonstrate the added difficulties of enabling CCA in jurisdictions
that have both limited or no retail competition and limited or no participation in regional
wholesale power markets.

As the California example illustrates most clearly, in states with regulated or partially
deregulated electricity markets, CCA programs will almost certainly create a need for new, and
potentially complex, regulatory requirements designed to ensure that the programs do not
compromise energy affordability, integrated resource planning, and resource adequacy planning
within the state, province, or territory in question.

Affordability risks arise from the reality that vertically-integrated investor-owned utilities invest
in the construction, operation, and maintenance of electricity system services and infrastructure
on the basis of existing and projected customer needs. Those investments are then recuperated
through the rates charged to the utilities’ customers. When a community establishes a CCA



program in this context and an investor-owned utility loses hundreds of thousands or even
millions of customers, there is a clear risk of detrimental rate impact to the customers who
continue to receive service from the utility. This is because the costs of the utility’s investments
remain the same, as does the utility’s right to recover those costs from its customers, but there
will now be fewer customers left to pay those costs. Without legislative requirements or
regulatory rules designed to address situations like this, the utility’s remaining ratepayers would
suddenly find themselves facing rate increases due to the utility’s loss of customers en masse.
The solution chosen by California and recognized by other states in which CCA is under
consideration is the imposition of “exit fees”. In this context, “exit fees” are costs included in
CCA program rates that flow back to local investor-owned utilities to offset the costs of losing
large groups of customers at once. Their purpose is to ensure that a utility’s remaining customers
do not bear disproportionate costs of electricity system services and infrastructure investments
that were made to serve the customers who departing to join the CCA program. In California, the
imposition of “exit fees” has been a contentious issue, with CCA advocates arguing that such
fees have jeopardized the viability of CCA programs by being inappropriately high.!

Integrated resource planning and resource adequacy planning needs may arise if the proliferation
of CCA programs makes it more difficult for investor-owned utilities and energy regulators to
comprehensively assess and engage in the planning necessary to meet electricity system needs
within a state, province, or territory. In California, the growth of CCA programs across the state
gave rise to difficulties of this kind and led the California Public Utilities Commission (“CPUC”)
to impose integrated resource planning requirements and resource adequacy requirements on
CCA programs. Regulatory requirements such as these, along with their corresponding costs, can
be heavy burdens for small communities seeking to establish and operate CCA programs;
however, without requirements like these in place, CCA programs may weaken resource
adequacy and reliability within a state, province, or territory. In a jurisdiction with a regulated or
partially deregulated electricity market, balancing regulatory requirements against the practical
resources and capacities of CCA programs will likely be a complex and difficult task.

Notably, while there is a considerable amount of literature describing the positive potential of
CCA, there is also scholarship expressing more critical and cautionary perspectives. Some argue
that because of their emphasis on decentralized, community-specific planning and service
delivery, CCA programs may not only pose difficulties related to integrated resource planning
and resource adequacy requirements but may also impede renewable energy transition goals by
fragmenting actions and undermining collective, state-wide policies and efforts.? Although
potential problems like these may be addressed through robust regulatory requirements, it is
important not to take for granted that CCA programs can offer a broad swathe of positive
benefits in all circumstances. Ultimately, the value and effectiveness of any CCA program will
depend on careful and rigorous design that considers the structure of the electricity market and
the nature of electricity regulation in the jurisdiction in which the program is being considered.

Like most provinces and territories in Canada, Nova Scotia has a regulated electricity market in
which residential customers do not have access to competitive retail choice but are instead served
by a vertically-integrated investor-owned utility that enjoys a natural monopoly over the
generation, transmission, and distribution of electricity within the province. Although the recent
establishment of the Nova Scotia Independent Energy System Operator (“NS IESO”) was



intended in part to foster more competition in the provision of electricity services within the
province, the Government of Nova Scotia has not gone so far as to unbundle electricity services
in Nova Scotia or create a deregulated market in which residential customers have broad access
to competitive retail choice. Moreover, Nova Scotia’s wholesale market participation is minimal
and unconnected to the competitive wholesale power market operated by the nearby Independent
System Operator of New England (“ISO-NE”). The current Wholesale Market Rules and Open
Access Transmission Tariff administered by NSPI (and being transferred to the administration of
the NS IESO) enable the province’s municipal utilities supply a small portion of Nova Scotia’s
load.?

These realities limit the viability of CCA in Nova Scotia. The experiences of California, Virginia,
and Colorado illustrate several regulatory hurdles and practical difficulties that Nova Scotian
communities would likely encounter if CCA were to be enabled within the province. Those
hurdles and difficulties include, but are not necessarily limited to, minimal access to electricity
suppliers other than NSPI, the costs of offsetting the impacts of customer loss to remaining NSPI
ratepayers (“exit fees”), and the regulatory burdens and associated costs of necessary oversight
by the Nova Scotia Energy Board (“NSEB”), including potential requirements for integrated
resource planning and resource adequacy planning. All things considered, the practical
difficulties stemming from limited retail competition in Nova Scotia and the current lack of
opportunities to participate in regional wholesale power markets are likely the most significant
barriers to CCA in Nova Scotia at this point in time.

As regards limited access to electricity suppliers other than NSPI, although Nova Scotia’s
electricity market and legislated electricity regime offer room for some competition in the
provision of electricity services and the sale of renewable electricity, in practical terms there is
very little competition in the province at this point in time, and as of yet there are no
opportunities for residential customers to access competitive retail choice. Under the “Renewable
to Retail” program that the Government of Nova Scotia established by legislation, would-be
retail market participants must be licenced by the NSEB. Currently, there is just one licenced
participant in the program, Renewall Energy Inc.,* and the corporation’s website indicates that it
is not yet ready to offer residential sales.> For CCA to be viable in Nova Scotia, communities
need to be able to choose among retail electricity suppliers other than NSPI. In the absence of a
retail market, there is no one apart from NSPI from whom CCA program administrators could
purchase electricity. Moreover, it would be objectionable from both a legal and a policy
perspective to enable communities in Nova Scotia to establish CCAs with the intention of
bargaining for rate reductions from NSPI—this would invite NSPI to charge different rates to
different groups of residential customers for the same service (something that the Public Utilities
Act currently prohibits) and could lead to a patchwork of different electricity rates in different
communities across the province, all receiving the same service from NSPI, with larger and
wealthier communities more likely to have the resources required to establish CCAs and
negotiate advantageous rate reductions.® If the EAC is contemplating the possibility of
advocating for law reform that would enable communities in Nova Scotia to establish CCAs with
the intention of bargaining for rate reductions from NSPI, I would recommend against this.

As regards the costs of offsetting the impacts of customer loss to remaining NSPI ratepayers, the
likely need for “exit fees” is discussed above, as are the potential needs for integrated resource



planning and resource adequacy requirements.

Taking all of the above into account, this report concludes that enabling CCA in Nova Scotia,
within the context of Nova Scotia’s electricity market as it stands now, would likely not produce
the positive outcomes that the EAC would like to see, such as promoting energy affordability,
renewable energy procurement, local economic development, local electricity generation, energy
reliability, local autonomy, energy democracy, and/or social justice within the province.
Currently, the viability of CCA in Nova Scotia is significantly limited by the barriers discussed
above. This is not to say that it would be impossible to enable CCA in Nova Scotia— it simply
seems impractical at this point in time.

In light of the conclusion expressed above, this report does not include recommendations for
CCA-enabling legislation in Nova Scotia, nor does it provide a granular review of common CCA
requirements across the ten American states in which CCA has been enabled to date. The report
does, however, identify some key similarities, differences, and best practices that stand out
clearly from the comparative jurisdictional research.

One key similarity and best practice demonstrated by all ten of the American states in which
CCA has been enabled is that local governments have been empowered to establish CCA
programs on an “opt-out” basis. When a CCA program is established on an opt-out basis, eligible
customers within the service area are automatically enrolled in the program, either with a
window of opportunity to express their refusal before the program begins or with one or more
windows of opportunity to opt out of the program after it has begun. Studies of the American
experience with CCA have found that CCA programs “have only been successful where opt-out
aggregation is permitted for mass-market customers”.” When residents have been required to
take affirmative action to opt in to CCA programs, it has been difficult or impossible to establish
successful programs. As the Community Choice Energy Alliance—formerly LEAN Energy
US—vputs it:

CCAs really need to be designed as opt-out programs in order to succeed. Only with the
automatic enrollment of all customers, except those who opt out, can a CCA reach the
critical mass necessary to attract suppliers and succeed as a business.®

A key similarity and best practice demonstrated by most, but not all, of the American states in
which CCA has been enabled is that local governments have been empowered to establish CCA
programs both individually and jointly. The ability to establish CCA programs jointly, in
partnership with other local governments, helps to level the playing field for smaller
communities that may not have the resources or population to make a CCA program feasible for
the community on its own. Currently, the outlier states that do not allow local governments to
establish CCA programs jointly are Maryland and Virginia. In Maryland, the reason is that, to
date, the state legislature has empowered just one county to establish a CCA, and that county has
been limited to establishing the CCA as a fixed-term pilot project. In Virginia, municipalities and
other political subdivisions of the state have been empowered to aggregate the electrical loads of
their own government buildings, facilities, and operations, but they have not been empowered to
aggregate residential customers’ electricity needs.



Another key similarity and best practice shared by most, but not all, of the American states in
which CCA has been enabled is that local governments have been empowered to establish CCA
programs through local ordinances or resolutions (analogous to municipal bylaws and resolutions
in Nova Scotia), without the requirement to hold a public referendum or put the matter to a
public vote during a general election. The outliers in this regard are Illinois and Ohio, which
require local voters to approve proposed opt-out CCA programs through ballot initiatives or
public referendums. Legislated requirements to provide notice to customers who will be
automatically enrolled in CCA programs are also typical, and they are commonly accompanied
by requirements for prescribed periods of time in which customers can choose to opt out of CCA
programs without penalty, whether before or after such programs begin operations.

Another key similarity and best practice shared by most, but not all, of the American states in
which CCA has been enabled is for CCA program proposals (typically in the form of “operation
and governance plans” or “aggregation plans” to be reviewed and approved by state energy
regulators. Correspondingly, state legislation typically imposes requirements for the contents of
such plans. By contrast, it is rare for state energy regulators to have authority to approve or fix
CCA program rates. None of the American states in which CCA has been enabled have
empowered their energy regulators to approve or fix CCA program rates, though in some states
the energy regulators have a responsibility to confirm that CCA program rates accord with
legislated requirements. The use of competitive solicitations is common among CCA programs
across the states in which CCA has been enabled, and in many cases competitive procurement
processes are expressly required by CCA-enabling legislation. As rate-setting by energy
regulators is commonly understood to be a surrogate for competition, the use of competitive
procurement processes makes regulatory rate-setting unnecessary.

If the EAC chooses to advocate for CCA-enabling legislation in Nova Scotia, the key similarities
and best practices noted above would offer a starting point for core components of such
legislation. Several of the examples of CCA-enabling legislation cited throughout this report
would offer additional models for legislation that could serve the Nova Scotian context, though
the examples from states with deregulated electricity markets would need to be assessed
carefully, as some of their elements would not translate well within Nova Scotia’s regulated
electricity market.

The remainder of this report provides overviews of the CCA regimes in the ten American states
in which CCA has been enabled to date, discusses what has been attempted in five states in
which CCA is being considered, and discusses the current state of the electricity market and
electricity regulation in Nova Scotia. Additionally, per the EAC’s request, the report offers an
introductory overview and high-level assessment of legal considerations that apply to the
question of whether the Government of Nova Scotia could empower Mi’kmaw First Nations to
establish and operate CCA programs in Mi’kmaw communities throughout the province.

As the CCA regimes in states with deregulated electricity market offer limited perspective on
how CCA could be enabled within Nova Scotia’s regulated electricity market, the report does not
provide detailed descriptions of each regime but instead focuses on key elements that have the
most relevance for CCA in Nova Scotia. As the California and Colorado examples offer greater
perspective on how CCA could be enabled in Nova Scotia, they are discussed in greater detail.



Appendix A presents tables that illustrate key similarities and differences between the CCA
regimes discussed in this report, and Appendix B summarizes key findings of the Colorado
Public Utilities Commission after it was tasked with exploring opportunities and challenges for
CCA in Colorado—a state that, like Nova Scotia, has a regulated electricity market in which
vertically-integrated investor-owned utilities enjoy natural monopolies over the generation,
transmission, and distribution of electricity within their designated service areas and which is not
currently participating in a regional wholesale power market. Perhaps even more so than the
California example, the Colorado example may offer a useful lens through which to understand
the practical challenges that would need to be addressed before CCA could be enabled
successfully in Nova Scotia.
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2.0 American States with Community Choice Aggregation: Partially Deregulated
Markets

2.1 California

In California, the California Independent System Operator (“CAISO”) “operates a competitive
wholesale electricity market”, “provides open access to the transmission”, and “performs long-
term planning”.® Vertically-integrated investor-owned utilities continue to operate within the
state, providing electricity transmission and distribution services and also serving as the
providers of default or “standard offer” electricity supply for customers who do not have access
to retail choice or have not exercised the option of choosing a retail supplier. Investor-owned
utilities also serve as the electricity “providers of last resort” in situations where a CCA or

competitive retails supplier is no longer able to meet its customers’ electricity needs. '

There are two options for electricity retail choice in California: CCA and “Direct Access”.!' As
the California Public Utilities Commission (“CPUC”) describes it, “Direct Access provides retail
choice to customers by allowing them to purchase electricity from an Electric Service Provider
(ESP) while the IOUs continue to supply the transmission and distribution services needed to
transport power to the customer”.'? Direct Access it not available to residential customers in
California—for such customers, CCA programs provide the only retail choice alternative to
standard offer service. '

In service areas served by CCA programs, the CCA programs are responsible for selecting the
electricity providers of their choice (and potentially also generating electricity themselves), and
investor-owned utilities provide transmission, distribution, and electricity billing services. CCA
programs pay investor-owned utilities for the services they provide to support CCA functions.

CCA in California was enabled primarily by Assembly Bill 117 (“AB 117”)—a CCA-enabling
statute, enacted in 2002, that is now enshrined in California’s Public Utilities Code.'* When AB
117 was enacted, California law already allowed cities and counties to establish Joint Powers
Agreements (“JPAs”) to enable collaborative municipal activities. Together, the Public Utilities
Code and California Government Code now empower municipalities in California to establish
JPAs for the purpose of establishing CCA programs, and municipalities can also choose to
establish CCA programs independently, without collaboration.

The CCA-enabling provisions of the Public Utilities Code are relatively high-level. They grant
the fundamental legal authority that municipalities in California require to establish CCA
programs, and they set certain parameters for the structure and operation of such programs. They
do not address detailed questions about how California’s energy regulator, the CPUC, should
implement regulatory practices to accommodate the changes ushered in by the establishment and
operation of CCA programs. The legislation left such questions to be addressed by the CPUC
itself through regulatory hearings and other rule-making processes. !

Key elements of the CCA-enabling provisions of the Public Utilities Code include:



e adeclaration that electricity customers are entitled to aggregate their electrical loads as
members of their local communities through CCA programs;

e provisions stating that CCA programs in California will be established on an automatic
enrollment basis, so long as all customers enrolled in such programs are given the
opportunity to opt out if they so choose;

e requirements stating that the implementation of a CCA program must not result in cost-
shifting between the program’s customers and the remaining customers of an investor-
owned utility, or cost increases for remaining utility customers, and a corresponding
requirement that applicable “exit fees” (known as the “Power Charge Indifference
Adjustment” or “PCIA” in California) be established by the CPUC before CCA programs
begin furnishing electricity to customers within their boundaries;

e aprohibition against CCA programs being established to aggregate electrical loads that
are currently served by local public utilities (as opposed to private, investor-owned
utilities);

e requirements that CCA programs establish implementation plans, that CCA programs
present and adopt their implementation plans at formal public hearings, and that
implementation plans be filed with the CPUC;

¢ notification requirements setting out how CCA programs must notify customers of their
right to opt out;

e governance requirements imposing public process responsibilities on CCA programs;
e annual reporting requirements for CCA programs;

e arequirement that the CPUC not certify any CCA program before establishing rules for
the implementation of such programs; and,

e provisions outlining the responsibilities of investor-owned utilities when CCA programs
will aggregate electrical loads previously served by the utilities. '

Following the enactment of AB 117, the CPUC had considerable work to do to address more
nuanced aspects of how CCA regulation would work.

Initially, California’s CCA-enabling legislation required minimal regulation of CCA programs by
the CPUC. For example, unlike investor-owned utilities, Californian CCAs do not need to seek
CPUC approval of electricity rates or proposed capital spending. The rationale behind this
limited regulatory oversight appears to be that CCA programs, as governmental entities (i.e.,
legal entities established and overseen by municipal governments), are held accountable to the
public through other means—namely, the many transparency, accountability, and public process
requirements that apply to municipal government activities in California. Competitive



procurement processes also justify the lack of regulatory oversight, as energy regulation is
traditionally understood to be a surrogate for market competition.

Although the CPUC’s initial regulatory responsibilities over CCA programs were minimal,
subsequent changes to California legislation introduced some additional oversight
responsibilities for the CPUC. The CPUC has been given the primary responsibility to ensure
that all load-serving entities in the state, including CCA programs, are collectively meeting
resource adequacy requirements, contributing to legislated renewable energy requirements, and
engaging in resource planning to ensure the reliability of the California grid. To this end, CCA
programs are now required by law to submit integrated resource plans for review and approval
by the CPUC and to meet resource adequacy acquisition requirements imposed by the CPUC."
While the CPUC continues not to play a role in CCA program decisions about rate-setting or
capital spending, the CPUC’s oversight of integrated resource planning and resource adequacy
acquisition is intended to ensure that the relative autonomy of CCA programs is balanced against
the collective needs of the entire grid.

Another important legal change that was made subsequent to the enactment of AB 117 was the
enactment of California law that prohibits investor-owned utilities from campaigning against
CCA using ratepayer funds. Under the law, investor-owned utilities that wish to campaign
against CCA must set up separate marketing divisions for that purpose and fund them with
stakeholder, not ratepayer, financing. '

The resource adequacy requirements that the CPUC developed for CCA programs following the
legislative changes described above became a point of contention in California. In the spring of
2025, the California Community Choice Association (“CalCCA”) expressed disappointment with
a proposed CPUC decision that rejected a resource adequacy trading proposal that would have
allowed hourly slice-of-day resource adequacy trading between load-serving entities rather than
requiring each individual entity to acquire and maintain a prescribed amount of resource
adequacy on its own.! In CalCCA’s view, hourly trading would reduce the resource adequacy
procurement burden and associated costs that would otherwise be borne by CCA programs and
other load-serving entities in the state. Ultimately, the CPUC upheld its proposed approach in its
final decision, holding that critical issues with the proposal had not been addressed, that it would
create additional complexity and administrative burden for CPUC staff, and that its regulatory
requirements for resource adequacy were still new enough that the need for CalCCA’s proposal
had not yet been demonstrated.>

CCA programs in California are required to meet the state’s Renewable Portfolio Standard
(“RPS”), which sets minimum amounts of renewable energy that must be procured by electricity
providers. Studies of CCA in California indicate that CCA programs in the state contribute
directly and indirectly to renewable energy procurement over and above the state RPS,?' and
CCA is often seen as a mechanism to promote ambitious renewable energy procurement at the
local level.
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2.2 Virginia

Virginia has a partially deregulated electricity market in which vertically-integrated investor-
owned utilities are responsible for generation, transmission, and distribution of electricity,
without competitive retail choice available to residential electricity customers.

CCA——<called “Municipal Aggregation”—in Virginia was enabled in 1999 through the Electric
Utility Restructuring Act (SB 1269).22 That initial CCA-enabling legislation included few details
about the establishment and operation of CCA programs in the state, but one of those details was
noteworthy. Initially, municipalities and “other political subdivisions” within the state were only
empowered to establish CCA programs on an opt-in basis:

Any municipality or other political subdivision of the Commonwealth may aggregate the
electrical energy load of residential, commercial, and industrial and retail customers
within its boundaries on a voluntary, opt-in basis in which each customer must
affirmatively select such municipality or other political subdivision as its aggregator.?’

CCA programs established by local governments under this legislation were barred from earning
profits but were required to recover their actual costs.?*

In 2004, Virginia’s CCA-enabling legislation was amended to allow municipalities and other
political subdivisions within the state to establish CCA programs on an opt-in or opt-out basis,
and the same amendments also removed the bar against earning a profit.?* Despite these changes,
no CCA programs have yet been established in Virginia.

Compared to other legislation discussed in this report, Virginia’s CCA-enabling legislation
remains scant. Key elements of the legislation are that municipalities and other political
subdivisions within the state that wish to enable CCA programs must elect to do so through
majority votes of their governing bodies, and they may choose to enable CCA programs on an
opt-in or opt-out basis.?® Another noteworthy feature of the legislation is that local governments
cannot establish joint CCA programs that aggregate residential customers’ electricity needs—the
legislation only empowers local governments to aggregate the electricity loads of their own
governmental buildings, facilities, and operations.

In a partially deregulated electricity market like Virginia’s, the absence of a robust legislative
framework for the establishment, operation, and protection of CCAs could be an impediment to
CCA adoption. This may explain, at least in part, why CCAs have not yet been adopted in the
state.
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3.0 American States with Community Choice Aggregation: Deregulated Markets
3.1 lllinois

In Illinois, the deregulation of the state’s electricity market began in the late 1990s, with
competitive retail choices being opened to residential customers in 2002.>” For some time,
[llinois law permitted CCA—called “Municipal Energy Aggregation” or “MEA” in the state—on
an opt-in basis; opt-out CCA programs were enabled by statute in late 2009,%® with the new law
coming into force in January 2010.?° Currently, the availability of CCA programs appears to be
limited to the service territories of two investor-owned utilities—ComEd and Ameren—that
provide transmission and distribution services within the state.*

Municipalities and counties in Illinois are empowered to establish CCA programs singly or
jointly. When a municipality or county seeks to establish a CCA program on an opt-in basis, it
can give itself the legal authority to do so by passing an ordinance (analogous to a municipal
bylaw in Nova Scotia). By contrast, when a municipality or county seeks to establish a CCA
program on an opt-out basis, it must conduct a public referendum, and local residents must vote
in favour of the program. Along with Ohio, Illinois is one of just two states that require majority
votes by the public before local governments can establish CCA programs.

It appears that Illinois law used to require CCA program administrators to prepare operation and
governance plans that would then be submitted to the Illinois Commerce Commission for review
and approval; however, this requirement appears to have been removed through law reform in
2010.3" The Illinois Power Agency now appears to be the state agency responsible for supporting
the development of CCA programs within the state, and it does not appear to exercise a formal
approval and oversight role.*> Municipalities and counties appear to remain responsible for
developing operation and governance plans for their proposed CCA programs, with assistance
from the Illinois Power Agency, and they appear to be required to hold at least two public
hearings on their proposed plans before they are approved by the governing bodies of the
municipalities and councils themselves.*

As in the other states discussed in this report, Illinois law imposes requirements for notice to be
given to members of the public before they are automatically enrolled in opt-out CCA programs.
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3.2  Maryland

Maryland’s legal landscape governing the establishment and operation of CCA programs is
unique among the jurisdictions discussed in this report. The state government has not yet
empowered municipalities throughout the state to establish CCA programs but has instead
allowed just one county to establish a CCA pilot program.

In 2021, the Maryland General Assembly passed a law that empowers Montgomery County to
establish a “Community Choice Aggregation Pilot Program” on an opt-out basis.** The
legislation envisions that the pilot program will run for seven years, at which point the lessons
learned will be evaluated by Montgomery County, the Maryland Public Service Commission
(“PSC” or “Commission”), and the state legislature.

The passage of the CCA pilot program legislation required Montgomery County to develop an
aggregation plan, provide written notice of that plan to residential and small commercial
customers within the county, and file the aggregation plan and other specified documents with
the PSC for review and approval.* The legislation did not require Montgomery County to hold
public hearings or a public vote on the proposed aggregation plan.

In addition to requiring Montgomery County to take various steps to establish its pilot program,
the legislation also required the PSC to establish regulatory rules that would govern the pilot
program at a more granular level.

While the legislation did not assign the PSC specific powers or responsibilities to fix or set the
rates charged by the pilot program, it did envision that the Commission would play a role in
approving tariff structures that will govern costs as between the pilot program and local investor-
owned utilities, as well as non-commodity fees and charges.3¢

Subsequent documentation from the Commission indicates that the question of whether the
Commission should review and approve the pilot program’s rate offerings and energy
procurement contracts became a point of contention as the Commission worked to develop the
regulatory rules that the legislation required it to establish.?” Ultimately, the Commission held
that the pilot program should proceed without the Commission approving its initial rate
offerings, as the state legislature had not empowered the Commission to exercise ongoing
oversight over the rates charged by the pilot program.?*

It does not appear that Montgomery County’s pilot program is operational yet. In October 2025,
the Montgomery County Council approved county legislation to establish the program,** but
there is no information on the Montgomery County Council website demonstrating that the
program is up and running.
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3.3 Massachusetts

CCA was enabled by statute in Massachusetts in 1997 through the law reform that restructured
electric utilities in the state and established a competitive retail market for electricity.* Section
247 of that law amended the General Laws of Massachusetts to empower municipalities in the
state, acting singly or jointly, to establish CCA programs on an opt-out basis.*!

Massachusetts legislation requires municipalities to develop aggregation plans in consultation
with the state government’s Division of Energy Resources. Those plans are also presented to
local residents for review and are ultimately filed with the Department of Public Utilities
(“DPU”) for final review and approval. Before approving a proposed aggregation plan, the DPU
must conduct a public hearing.

State law prohibits the DPU from approving a proposed aggregation plan if the plan proposes a
price for energy that “would initially exceed the price of the standard offer”” within the applicable
service area, “unless the applicant can demonstrate that the price for energy under the
aggregation plan will be lower than the standard offer in the subsequent years or the applicant
can demonstrate that such excess price is due to the purchase of renewable energy”.*> The
reference to the “standard offer” reflects the reality that in states with deregulated electricity
markets, investor-owned utilities are typically responsible for offering a default service that
customers can access if they do not purchase electricity from a competitive retail supplier. Apart
from enforcing this limitation, the DPU does not have the authority to approve or fix CCA
program rates.

As in the other states discussed in this report, Massachusetts legislation establishes notice

requirements to ensure that residents are informed about upcoming enrollment in a CCA program
before they are automatically enrolled.
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3.4  New Hampshire

CCA was enabled by statute in New Hampshire in 1996 through the law reform that restructured
electric utilities in the state and established a competitive retail market for electricity.* Initially,
New Hampshire law empowered municipalities to establish CCA programs on an opt-in basis.*
The legislative barrier to establishing CCA programs on an opt-out basis was removed in 2019
through reforms to the Revised Statutes of New Hampshire.*

Under the reforms introduced in 2019, municipalities and counties can establish CCA programs
on an opt-out basis and can do so singly or jointly.* When municipalities or counties seek to
establish CCA programs, they must develop aggregation plans, and those plans are subject to
several requirements under the law. The law requires the solicitation of public input as part of the
planning process, and public hearings are required as well.#” Ultimately, finalized aggregation
plans are approved by the legislative body of the municipality or county—a public vote is not
required.*® If a municipality or county intends to establish a CCA program on an opt-out basis, its
approved aggregation plan must then be submitted to the New Hampshire Public Utilities
Commission (“PUC” or “Commission”) for review and approval.®* By law, the PUC is required
to approve any aggregation plan submitted to it unless it determines that a plan does not meet
applicable statutory requirements or other applicable rules.>

New Hampshire legislation does not authorize the PUC to approve or fix CCA program rates.

As in the other states discussed in this report, New Hampshire law imposes notice requirements
designed to ensure that residents are informed in advance before they are subscribed to CCA
programs on an opt-out basis, along with corresponding requirements for opportunities to opt out
without penalty.’! The notice requirement include a requirement to hold a public information
meeting after notice has been provided to customers within the CCA program’s service area.>
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3.5 New Jersey

CCA—=<called “Government Energy Aggregation” or “GEA” within the state—was enabled by
statute in New Jersey in 1999 through the law reform that restructured electric utilities in the
state and established a competitive retail market for electricity.*® Initially, New Jersey law
empowered municipalities and counties to establish CCA programs on an opt-in basis.** Law
reform in 2003 made opt-out enrollment possible.*

Two CCA models are used in New Jersey, described in the applicable laws as “Option 1”” and
“Option 2.5 Both models appear to be designed to enable municipalities and counties to serve
as energy aggregators and energy brokers on behalf of local residents. The primary differences
between the two models appear to be differences in the degree of oversight required by New
Jersey’s energy regulator, the Board of Public Utilities (“BPU”), differences in filing
requirements, and differences in the timing and content of public notice requirements.

Municipalities and counties are empowered to establish CCAs both singly and jointly.”” Under
both the “Option 1”” and “Option 2 CCA models, residential customers within the geographic
boundaries of a CCA will be enrolled automatically, on an opt-out basis, unless a customer has
already contracted to receive service from a third-party electricity provider.*® Non-residential
customers and government entities will not be enrolled automatically but can choose to opt in.*

To establish CCA programs, municipalities must pass ordinances or county resolutions—public
votes are not required.®

New Jersey law requires CCA programs to conduct competitive tendering processes for energy
supply.®" Additionally, New Jersey law imposes limits on CCA program rates by requiring that
rates be lower than the benchmark price set by the BPU unless the CCA’s renewable energy
portfolio exceeds the state’s renewable energy portfolio standard.®* This requirement is similar to
the limit imposed by the Massachusetts CCA regime, though with some differences. It has been
described as limiting the competitiveness of CCA programs in the state, and thus their viability.®
The regime does not appear to require BPU approval of CCA program rates, but the BPU has
oversight to ensure that CCA rates conform to the limit described above.

As in the other states discussed in this report, New Jersey law imposes notice requirements
designed to ensure that residents are informed in advance before they are subscribed to CCA
programs on an opt-out basis, as well as corresponding requirements designed to ensure that non-
residential customers are informed of their right to opt in to CCA programs.

Residential customers who are automatically enrolled in CCA programs can opt out at any time

with thirty days’ notice to applicable bodies, and New Jersey’s administrative law states that
residential customers cannot be charged cancellation fees for leaving CCA programs.®
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3.6 New York

CCA programs were enabled in New York in 2016, through an order of the New York State
Public Service Regulator (“NYPSC” or “Regulator”).® This pathway to enabling CCA in the
state was unusual, compared to the other state examples discussed in this report, in which law
reform by state legislatures was required to enable CCA programs.

In an April 2016 order entitled “Order Authorizing Framework for Community Choice
Aggregation Opt-out Program”, the NYPSC authorized villages, towns, and cities throughout the
state to establish CCA programs, and it established several parameters for such programs.
Among other things, the order requires municipalities to use their Municipal Home Rule Law
authority to enact local laws to give themselves the legal authority to act as aggregators and
brokers for the sale of energy and other services to their residents.®

Subsequent orders by the Regulator have continued to refine the rules for CCA programs within
the state. Under those rules, municipalities are authorized to establish opt-out CCA programs,
and they can do so singly or jointly.®” However, not all energy customers will be enrolled
automatically in such programs. Residential customers, small commercial and industrial
customers, and some other classes of customers (defined by service classes) are eligible for opt-
out participation, and other classes of customers may only participate on an opt-in basis.
Additionally, municipalities are authorized to establish CCA programs with more limited
eligibility than that described above—for example, it is open to municipalities to establish CCA
programs in which only residential customers are enrolled on an opt-out basis, and municipalities
may also choose to limit opt-in options to certain classes of customers.®

The New York regime envisions that CCA programs will be administered by licenced CCA
administrators.” A municipal government acting on its own behalf to administer a CCA program
must be a licenced CCA administrator, which requires NYPSC authorization.” Such municipal
administrators will be responsible for filing implementation plans and other required documents
with the Regulator for review and approval.

Municipalities in New York are authorized to aggregate electricity supply, gas supply, or both,
and they are also authorized to “aggregate or otherwise integrate” energy efficiency and
distributed energy resource options within their CCA programs.”

As in the other states discussed in this report, CCA programs in New York are subject to notice
requirements designed to ensure that residents are informed before they are automatically
enrolled in opt-out CCA programs; the NYPSC has also established rules regarding prescribed
time periods in which customers can opt out of CCA programs without penalty.
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3.7 Ohio

CCA programs—called “Governmental Aggregation Services”—were enabled by statute in Ohio
in 1999 through the law reform that restructured electric utilities in the state and established a
competitive retail market for electricity.”

Municipalities, towns, and counties in Ohio have the choice to establish CCAs on an opt-in or
opt-out basis,’ and they may do so singly or jointly.”

Under Ohio’s CCA-enabling legislation, the Public Utilities Commission of Ohio (“PUCO” or
“Commission”) is responsible for approving proposed CCA programs.’ Before applications are
submitted to the PUCO, the legislative bodies of municipalities, towns, or counties seeking to
establish CCA programs must first adopt an ordinance or resolution authorizing the formation of
the CCA;" the local government must also hold a community vote on the proposal, and the
proposal may only proceed if the community votes in its favour.” Two public hearings on the
proposal are also required by law to inform the CCA program design.”

An application to the PUCO must include an operation and governance plan for the proposed
CCA, a draft copy of the opt-out notice that will be circulated to the public to ensure that
community members understand their rights to opt out of the program, and descriptions of the
applicant’s relevant experience and plans, including plans to contract with third-party consultants
or brokers to operate the CCA program.* Ohio legislation does not authorize the PUCO to
approve or fix CCA program rates.

A CCA toolkit developed by Power a Clean Future Ohio offers a useful overview of the CCA

regime in Ohio and the steps that local governments in the state would need to take in order to
establish and operate successful CCA programs.®!
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3.8 Rhode Island

CCA was enabled by statute in Rhode Island in 1996 through the law reform that restructured
electric utilities in the state and established a competitive retail market for electricity.®> While
aggregation of customer loads was initially permitted on an opt-in basis, law reform in 2002
empowered municipalities and towns to establish CCA programs on an opt-out basis.® In the
years that followed, further refinements to the state’s CCA-enabling legislation were made in an
effort to make it easier for municipalities and towns to establish and operate CCA programs.®

In 2002, House Bill 7786 gave Rhode Island municipalities and towns the choice to establish
CCA programs on an opt-in or opt-out basis. The law imposed several requirements for
establishing such programs, including a requirement for a public vote in which the majority of
the electors in participating municipalities or towns would need to be in favour of the program.®
The law also established public notice requirements designed to ensure that residents would be
informed before being automatically enrolled in CCA programs, along with requirements for
opportunities to opt out of such programs without penalty.*

Under the law established by House Bill 7786, municipalities and towns seeking to establish
CCA programs had to develop operation and governance plans for their proposed aggregation
programs and hold at least two public hearings on those plans. The law imposed several specific
requirements for the plans, and it required municipalities and towns to submit the plans to the
Rhode Island Public Utilities Commission (“PUC” or “Commission”) for review and approval.
The law also required the PUC to hold a public hearing of its own before deciding whether to
approve a proposed aggregation plan filed by a municipality or town (or by a group of
municipalities or towns). Notably, the law prohibited the Commission from approving a
proposed plan if the plan projected that the cost for energy under the program would, in the first
year of the program’s operation, exceed the cost of energy under Rhode Island’s standard offer
service. There were two exceptions to that rule: the Commission could approve a plan with costs
higher than the standard offer service if the applicant(s) could demonstrate “that the cost for
energy under the aggregation plan [would] be lower than the standard offer in the subsequent
years”; and, the Commission could approve a plan with costs higher than the standard offer
service if the applicant(s) could demonstrate that the higher costs were “due to the purchase of
renewable energy”.¥’

In 2017, House Bill 5536 removed some of the requirements that House Bill 7786 had
established in 2002. Noteworthy changes include the removal of the requirement for public votes
on the establishment of CCA programs on an opt-out basis, the reduction of public hearing
requirements for operation and governance plans (municipalities and towns are now required to
hold just one public hearing, not two), and the removal of the prohibition against PUC approval
of rates that would be higher than the cost of standard offer service in the first year of CCA
programs.® The Community Choice Energy Alliance describes these changes as “a major step
forward”.®

Rhode Island law does not authorize the PUC to approve or fix CCA program rates.
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4.0 American States Considering Community Choice Aggregation
4.1 Arizona

Arizona has a regulated electricity market in which vertically-integrated investor-owned utilities
are responsible for generation, transmission, and distribution of electricity, without competitive
retail choice available to electricity customers.*

CCA is not currently enabled by state legislation in Arizona. From 1998 to 2022, Arizona
legislation permitted competition in the delivery of retail electricity services and also permitted
aggregation of customer loads; however, law reform in 2022 removed the provisions that enabled
the competitive retail market as well as the aggregation of customer loads.*!

A feasibility study published by the City of Tucson in April 2025 illustrates considerations that
would be relevant to a municipality considering CCA in a regulated electricity market.”> Those
considerations include the “exit fees” that would be necessary in order to compensate the local
investor-owned utility for its stranded costs and ensure the utility’s remaining customers do not
bear unfair rate increases following the establishment of the CCA program.

As the Tucson feasibility study notes, a potential CCA program would be deemed feasible if its
projected revenues would be “equal to or greater than” its operating costs.”* As is discussed in the
introductory section of this report, a CCA program’s ability to secure sufficient revenue while
keeping rates affordable will depend in part on the size of the “exit fees” that it is required to pay
the local investor-owned utility to offset adverse costs impacts to the utility’s remaining
ratepayers. Sizeable “exit fees” can jeopardize a CCA program’s ability to charge low electricity
rates, retain customers, and, ultimately, survive.

4.2 Colorado

Colorado has a regulated electricity market in which vertically-integrated investor-owned
utilities are responsible for generation, transmission, and distribution of electricity, without
competitive retail choice available to electricity customers.

In 2021, the passing of House Bill 21-1269 required the Colorado Public Utilities Commission
(“CPUC” or “Commission”) to initiate a proceeding to evaluate the viability of opt-out CCA
programs in Colorado.* In Colorado, the term “Community Choice Energy”, or “CCE” is
commonly used instead of CCA. The Commission initiated that proceeding in January 2022, and
it issued its investigative report in December of that same year, following reception and analysis
of stakeholder perspectives and feedback.

As is described in more detail in Appendix B of this report, the Commission’s report emphasizes
the potential risks and difficulties of introducing opt-out CCA in Colorado. As the Commission
underscores, none of the ten American states in which CCA has been enabled to date have fully
regulated electricity markets. California and Virginia, with their partially-deregulated markets,
offered the closest comparators to Colorado, with California providing the clearest examples of
opportunities and challenges due to the absence of operative CCA programs in Virginia.
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However, significant differences between the electricity markets in California and Colorado
motivated the Commission to take a cautionary approach and to conclude, ultimately, that
significant risks and difficulties would come from enabling CCA in Colorado within the context
of the state’s current electricity market and regulatory regimes.

The CPUC’s assessment of the viability of opt-out CCA in Colorado is a useful case study for
Nova Scotia, as Colorado’s electricity market is similar to Nova Scotia’s, and many of the
potential opportunities, benefits, risks, and drawbacks identified by the Commission would be
equally relevant to Nova Scotia.

Although this report concludes that enabling CCA in Nova Scotia at this point in time would
likely not produce the benefits that the EAC would like to see, one potential recommendation
emerging from my study of the Colorado experience is that, if the EAC would like to continue
exploring opportunities for CCA in Nova Scotia, it should consider advocating for a public,
stakeholder-informed investigation by the NSEB, similar to the investigative process conducted
by the CPUC in Colorado. An investigation of this kind would be an opportunity for electricity
system stakeholders in Nova Scotia to undertake a specific and granular study of the technical,
economic, and regulatory factors that are relevant to the potential for CCA in the province.

4.3  Michigan

Michigan has a partially deregulated electricity market in which vertically-integrated investor-
owned utilities are responsible for generation, transmission, and/or distribution of electricity and
function as natural monopolies for some customer classes (including residential), while some
customer classes have access to a competitive wholesale power market.*

The Community Choice Energy Alliance has identified the City of Ann Arbor as the city leading
the charge for the establishment of CCA in the state;*® however, in 2021, the City of Ann Arbour
began to pivot from exploring possibilities for CCA to exploring opportunities to establish a
“Sustainable Energy Utility” (“SEU”) that would invest in distributed generation and micro-
gridding and would operate in parallel with the local investor-owned utility.”” As the City
describes it in a report exploring the potential for a local SEU:

A SEU is not about buying the IOU’s substations, circuits, poles, and wires. It is not
about investing in an outdated utility model with aging infrastructure. Instead, a SEU
focuses investments in local energy generation (e.g., solar and geothermal), rigorous
energy waste reduction measures, beneficial electrification, and energy storage across a
given geography (i.e., neighborhood, commercial corridor). The solar and energy storage
systems could be installed for a single households [sic] or business, or, more ideally, be
connected across each household or business through a series of microgrids.
Microgridding is a critical feature of the SEU, allowing individuals to generate, share,
and manage power together in a model that would result in better reliability and more
equitably advance energy justice. Over time, the SEU could grow to support additional
initiatives such as district geothermal systems or other programs and initiatives desired by
the community.
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A SEU would be a parallel energy service to the existing IOU, meaning that, at least at
first, residents would receive services through the SEU but could still choose to be
connected to the traditional grid. By providing a parallel energy service rather than trying
to force the IOU to sell their outmoded, aging infrastructure, the SEU avoids years and
significant expenses associated with litigation. Instead, the SEU can immediately focus
its attention on generation — ensuring we install new, renewable, zero emissions energy
systems in our community in a timeframe commensurate with our 2030 goal. Every
dollar we don’t spend in litigation or to buy the IOU’s old, failing infrastructure is money
we can spend on new infrastructure here in Ann Arbor to generate power, distribute
power, and store power — dollars we can use to immediately provide reliable, clean, and
affordable public power to everyone.®

Although the passage quoted above frames the SEU as a progressive alternative to
“municipalization” (that is, the effort of buying out the local infrastructure of the investor-owned
utility in order to establish a municipal public utility) other passages in the City’s report
demonstrate that the SEU was also seen as a viable alternative to a CCA program.® Publications
from the ensuing months and years indicate that the City continued to explore the possibility of
SEU—perhaps because it could do so unilaterally without having to persuade the state legislature
to adopt CCA-enabling legislation.!®

Because this report is focused on CCA, it does not explore the City of Ann Arbor’s vision for an
SEU in detail. It is worth noting, however, that the City’s vision for an SEU is not unique: it was
inspired by examples of SEUs established in other states. In light of this report’s conclusion that
it would be difficult to establish successful CCA programs in a regulated electricity market like
Nova Scotia’s, the EAC may wish to explore the potential for SEUs as an alternative to CCA in
Nova Scotia. If the EAC would like to consider options for additional research and analysis by
ECEL on that topic, we would be happy to discuss possibilities in that regard.

4.4 New Mexico

New Mexico has a regulated electricity market in which vertically-integrated investor-owned
utilities are responsible for generation, transmission, and distribution of electricity, without
competitive retail choice available to electricity customers.

In 2023, Senate Bill 165—a proposed “Local Choice Energy Act”—was introduced in an attempt
to enable opt-out “Local Choice Energy Programs” (“LCEPs”) within the state.!”' Ultimately, the
Bill did not pass.

Senate Bill 165 was designed to empower municipalities, counties, American Indian nations,
tribes, and pueblos to aggregate, on an opt-out basis, end-use electricity customer loads for the
sale or purchase of electricity or the provision of other electricity-related services. The proposed
law would have required these governing bodies to authorize LCEPs through applicable
governance mechanisms, such as municipal or county ordinances for municipalities and counties,
and it would have permitted joint establishment of LCEPs, relying in part on New Mexico’s Joint
Powers Agreements Act. The subscribers of privately-owned community solar facilities and
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members of rural electric cooperatives would have been barred from being automatically
enrolled in LCEPs, but they would have been able to opt in.

Under the proposed law, LCEPs would have been required to meet New Mexico’s state
renewable portfolio standard requirements. They would also have been required to develop
implementation plans, which would have been considered and adopted at public meetings before
being filed with New Mexico’s Public Regulation Commission (“PRC” or “Commission”). The
proposed law did not explicitly require Commission approval of implementation plans, but it
envisioned that the Commission would hold the ultimate authority to approve an LCEP to begin
providing service.

The proposed law would have established a sixty-day period in which customers automatically
enrolled in LCEPs could opt out without penalty; relatedly, it would have established various
requirements for public notice of the program and opportunities to opt out.

The proposed law would have imposed requirements for public utilities and cooperatives to
cooperate with LCEPs or persons exploring the implementation of LCEPs, including by sharing
electrical load information and other related data. It would also have required the Commission to
develop a standard operating service agreement that LCEPs and public utilities or cooperatives
could use to establish their respective responsibilities to ensure supply of service.

The proposed law would have required the PRC to adopt rules to implement the Act within one
hundred and eighty days of the Act coming into force, and it would have prevented the
Commission from authorizing service by an LCEP until those rules were adopted.

As the New Mexico electricity market is a deregulated market like Nova Scotia’s, the proposed
Senate Bill 165 is a noteworthy example of proposed legislation that could potentially establish a
legal framework for CCA within the province. That being said, it is important to underscore that
the proposed law did not attempt to address the granular details of CCA governance and
regulation in New Mexico, and it left considerable work for the PRC, which would have been
required to adopt rules for the practical implementation of CCA within the state.

5.5  Pennsylvania

Pennsylvania has a partially deregulated electricity market in which vertically-integrated
investor-owned utilities are responsible for generation, transmission, and/or distribution of
electricity and function as natural monopolies for some customer classes (including residential)
while some customer classes have access to a competitive wholesale market. %

Municipalities in Pennsylvania appear to have the power to establish opt-in CCA programs. For
example, a Community Energy Development program run by the state appears to include opt-in
municipal aggregation programs as being eligible for support.'® However, municipalities in the
state have not been empowered by legislation to establish opt-out CCA programs, and the
Pennsylvania Public Utility Commission (“PUC”) has held that, in the absence of legislative
reform, opt-out CCA programs would violate state laws against “slamming” (that is, subscribing
customers to electricity services without their consent).'*
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In 2011, Senate Bill 1034 was introduced in an attempt to enable opt-in and opt-out municipal
aggregation, as well as to enable municipal aggregators to be licenced by the PUC as electric
generation suppliers.'® The Bill included provisions that would have empowered municipalities
to establish CCA programs through municipal ordinances, under the licencing supervision of the
PUC, and it would have established several parameters for CCA programs, including
requirements for public notice before customers were automatically enrolled in CCA programs,
along with corresponding requirements for opportunities to opt out. Ultimately, the Bill did not
pass.
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5.0 Considerations for Community Choice Aggregation in Nova Scotia
5.1 Nova Scotia s Electricity System

Nova Scotia has a regulated electricity market in which a vertically-integrated utility is
responsible for transmission, distribution, and most generation of electricity within the province.
That utility, NSPI, is a private investor-owned utility, though previously it operated as a
provincial Crown corporation for some time.'* Until recently, NSPI also served as the system
operator for the Nova Scotia electricity system, and that role is now being assumed by the NS
IESO.

Within the past two decades, successive provincial governments have attempted to diversify
electricity generation in Nova Scotia by introducing programs designed to facilitate distributed,
small-scale, and retail distribution of renewable electricity. Such programs introduced some
competition to the generation of renewable electricity in Nova Scotia, but they did not
fundamentally disrupt the natural monopoly that NSPI holds within the province. Today, NSPI
remains responsible for most of the electricity generation in Nova Scotia.'"’

As is outlined in the report of the Clean Electricity Solutions Task Force (“CESTF” or “Task
Force”) that the Government of Nova Scotia established in 2023, provincial attempts to
restructure and introduce competition to Nova Scotia’s electricity market began in the early
2000s.'® The Task Force describes a “very gradual and controlled transition” that was designed
to learn from and avoid repeating the problems that arose as a result of deregulation in
California.'” At the time, stakeholders perceived Nova Scotia as having limited ability to
participate in the North American wholesale electricity market, and they likewise thought it
unnecessary to establish the institutions—such as an independent system operator—that Nova
Scotia would require in order to comply with Federal Energy Regulatory Commission (“FERC”)
requirements for participating in competitive wholesale power markets.''* As the Task Force
describes it, the “proposed phased restructuring” that the Government of Nova Scotia chose to
pursue in the early 2000s “was intended to lift barriers to trade and create wholesale
opportunities for Nova Scotia produced power while maintaining a regulated cost-of-service
utility with an obligation to serve Nova Scotia customers”. !

In 2004, the newly-enacted Electricity Act enabled wholesale customers in Nova Scotia to
purchase electricity from competitive suppliers rather than from NSPI.""2 This was the first
introduction of wholesale competition within Nova Scotia’s electricity market.''® At the time, the
Nova Scotia Power System Operator (“NSPSO”) was given the responsibility of administering
the Wholesale Market Rules Regulations that the Government of Nova Scotia established under
the Electricity Act, as well as the responsibility of enforcing the market rules.!"* NSPI continued
to hold the primary responsibility for administering and enforcing the wholesale market
regulations and rules for roughly two decades. !’

In 2023, the Government of Nova Scotia established the CESTF and mandated it explore
opportunities to modernize Nova Scotia’s electricity system and the regulation of electricity
services within the province. The Task Force released its report in January 2024. Among other
things, the report recommended that a new energy modernization statute be enacted to
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“[i]ncrease competition and innovation in the province’s energy sector”, “[p]rovide for robust
competitive procurement practices for new energy system resources”, and “enable transparent
competition for new generation”.''

One component of the CESTF’s vision for robust and transparent competition in the province
was the establishment of the NS IESO, which would be mandated to “oversee open competition
for procurement of all new infrastructure, including for generation, transmission, distribution,
and storage”.!"” In part, the Task Force’s recommendation that the government establish an
independent energy system operator was inspired by a stakeholder perception that the NSPSO
was not operating in a fully neutral and unbiased manner and “truly”” making decisions in the
public interest, as opposed to NSPI’s corporate interests.!'® While the Task Force was not
mandated to search for evidence of actual bias within the NSPSO, it concluded that the
perception of bias was significant enough to warrant the establishment of an independent system
operator.

As described by the CESTF:

The goal of the NSIESO is to provide enhanced focus on the significant near- and long-
term energy requirements, and to establish the transparency required to provide support
for an efficient electricity market, while ensuring customer confidence that decisions are
made in the best interest of Nova Scotians. The Task Force believes that consumer
confidence in Nova Scotia Power would be enhanced as a result of placing electricity
systems decisions in the expert hands of an independent system operator, at arm’s length
from the corporate interest of NSPL.'"*

The Task Force envisioned that the NS IESO would assume responsibilities for integrated energy
system planning, grid operations, market administration, and competitive procurement within the
province.'? Importantly, however, while the Task Force argued that the NS IESO would be well
positioned to “facilitate” and “spur” competition among electricity suppliers in Nova Scotia,'?! it
did not go so far as to recommend that the NS IESO be charged with operating deregulated, retail
electricity markets in Nova Scotia.

The CESTF’s numerous references to competition throughout its report are references to
competitive procurement of electricity generation and electricity system infrastructure, not
competitive retail of electricity. In the Task Force’s view, by transferring system planning, grid
operations, market administration, and competitive procurement responsibilities from the
NSPSO to the NS IESO, the Government of Nova Scotia would create a more transparent and
possibly even a more level playing field between NSPI, wholesale customers such as Nova
Scotia’s municipal electric utilities, local generators of renewable electricity, and entities apart
from NSPI that may be in a position to construct new generation, transmission, distribution, and
storage infrastructure required for the provincial electricity grid. The Task Force’s expectation
was that NSPI would no longer be responsible by default for building new generation,
transmission, distribution, and storage infrastructure but would instead become one competitor
among others who would compete to meet such system needs. As the Task Force put it:

Once the NSIESO is responsible for system planning and procurement, any real or
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perceived conflict between NSPI’s corporate interests and the interests of other bidders
will no longer exist. There will be no reason to exclude NSPI from any future bidding
processes.

[...]

The NSIESO will oversee open competition for procurement of all new infrastructure,
including for generation, transmission, distribution and storage. Nova Scotia Power
should not be excluded from bidding in any competitive process overseen by the NS
IESO. '

The NS IESO’s recent actions to procure new combustion turbine capacity generation for Nova
Scotia’s electricity system offer an illustration of the kind of open, competitive procurement that
the CESTF can be understood to have had in mind.'>* The NS IESO launched an open Request
for Expressions of Interest in which corporations capable of offering the desired capacity
generation were invited to make submissions on potential generation projects they could offer,
and it anticipates launching a competitive tendering process—through formal Requests for
Proposals—in the near future.'?* If this procurement effort succeeds and the NS IESO chooses a
third-party proponent (an entity other than NSPI) to construct and operate the desired capacity
generation facilities, that will lead to a new capacity generation provider entering the landscape
of Nova Scotia’s electricity system. This competitive process will likely diversity the generation
of electricity resources within the province, but it will not fundamentally alter how NSPI
provides electricity to Nova Scotian electricity customers.

Notably, in recommending increased competition in the procurement of generation, transmission,
distribution, and storage infrastructure for the provincial electricity system, the CESTF did not
recommend that the Government of Nova Scotia establish a deregulated electricity market in
which generation, transmission, and distribution would be “unbundled” and retail customers
would be able to choose from among competitive electricity suppliers in an open retail market.

In the winter of 2024, the Government of Nova Scotia moved to implement the CESTF’s
recommendations by enacting the Energy Reform (2024) Act.'> The Government established the
NS IESO with the mandate and roles that the Task Force had recommended, and it imposed a
schedule for the phased transition of system operator functions from the NSPSO to the NS IESO.
In doing so, the Government did not fundamentally alter NSPI’s current status as a vertically-
integrated public utility that functions by and large as a natural monopoly for electricity services
in Nova Scotia. As an example, the More Access to Energy Act—which is the NS IESO’s
governing legislation and which was established through the Energy Reform (2024) Act—
specifically recognizes NSPI as the standard service supplier for the province and bars other
entities from supplying standard service. '*°

Currently, Nova Scotia’s “Renewable to Retail Program” (“RTR”) is the primary program
through which competitive retail choice is available to electricity customers in Nova Scotia. As is
noted in the introductory section of this report, there is currently just one licenced participant in
the RTR program, Renewall Energy Inc., and the corporation’s website indicates that it is not yet
ready to offer residential sales.'”’ It is possible that the establishment of the NS IESO will
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support growth in the RTR program and help to foster a thriving competitive marketplace for
electricity generated from renewable resources, but such growth—if it happens—will likely take
many years.

Ultimately, the changes that the Government of Nova Scotia introduced through the Energy
Reform (2024) Act have the potential to enable greater diversification and competition in the
generation of electricity and the provision of electricity storage services in Nova Scotia, and in
time they may help to foster a thriving competitive marketplace for electricity generated from
renewable resources. It is possible that, in time, NSPI will come to focus more on transmission
and distribution services as new entities come forward to offer generation and storage services
within Nova Scotia’s electricity system. However, at present, Nova Scotia continues to have a
regulated electricity market with limited retail competition in the supply of electricity services
and with no access to competitive wholesale power markets in the region. These realities
significantly limit the viability of CCA in Nova Scotia today, as there are limited options
available to purchase electricity services from any entity other than NSPI.

5.2 Constitutional Considerations for Community Choice Aggregation in Mi’kmaw
Communities in Nova Scotia

Provincial legislation to enable CCA in Nova Scotia could run up against constitutional barriers
if it attempted to empower Mi’kmaw First Nations to establish and govern CCA programs.

Canadian laws related to Indigenous governance in Canada are highly complex, and a
comprehensive analysis of this topic would go beyond the scope of this report as well as the
scope of ECEL’s primary practice areas. With that in mind, this section of the report identifies
and summarizes relevant constitutional questions at a high level. It does not attempt to provide a
comprehensive analysis that would fully answer the question of whether the Government of
Nova Scotia could, under any circumstance, craft a CCA-enabling statute that would empower
Mi’kmaw First Nations in Nova Scotia to establish and operate CCA programs. To answer that
question, a more detailed legal analysis and legal opinion would be necessary, and it would need
to be fully informed by applicable case law on First Nations governance and the constitutional
division of powers between Parliament and the provinces.

The lands and waters now known as the Province of Nova Scotia are part of Mi’kma’ki—the
unceded and unsurrendered traditional territory of the Mi’kmagq. There are thirteen Mi’kmaw
First Nations in Nova Scotia: Eskasoni, Membertou, Potlotek, Wagmatcook, and We’kogma’q in
Unama’ki (Cape Breton), and Wasoqopa’q (Acadia), Annapolis Valley, Bear River, Glooscap,
Millbrook, Pictou Landing, Paqtnkek, and Sipekne’katik on the mainland.

The thirteen Mi’kmaw First Nations in Nova Scotia occupy and govern reserve lands that have
been set aside for their use under federal law. Federal laws rooted in subsection 91(24) of
Canada’s Constitution Act, 1867 set the frameworks for governance by Chiefs and Councils on
reserve, with the /ndian Act continuing to play a significant role in defining the powers that
Chiefs and Councils can exercise under Canadian law.
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Subsection 91(24) of the Constitution Act, 1867 gives the Government of Canada exclusive
authority to make laws concerning First Nation persons and First Nation reserve lands in Canada.
Because this authority is exclusive, provincial governments like the Government of Nova Scotia
are constitutionally barred from making laws that fall under this constitutional head of power.
This does not mean that provincial laws can never apply to First Nation persons or activities
within First Nation reserves—indeed, section 88 of the Indian Act explicitly recognizes that
provincial laws “of general application” apply to First Nation persons, subject to certain
exceptions, and Canadian courts have held that provincial laws of general application can
likewise apply within First Nation reserves. Two important exceptions expressed in the Indian
Act are that provincial laws of general application cannot apply to First Nation persons if those
laws are inconsistent with the Indian Act or the First Nations Fiscal Management Act or if they
attempt to “make provision for” (that is, govern) any matters for which provision is made by
those Acts. !

As the preceding sections of this report have illustrated, CCA-enabling legislation in the US has
typically been designed to empower towns, cities, and/or counties to establish and operate CCA
programs. Apart from limited exceptions—such the reliance on “home rule” authority in New
York state—cities, towns, and counties in the US do not have inherent powers that would enable
them to establish and operate CCA programs in the absence of enabling legislation from state
legislatures. In most cases, state legislatures have needed to enact new laws designed specifically
to give towns, cities, and counties the legal authority needed to establish and operate CCA
programs.

It is likewise the case that municipalities in Nova Scotia have no inherent authority to establish
and operate CCA programs. In order for municipal CCA programs to be possible in Nova Scotia,
the Government of Nova Scotia would need to enact new legislation designed specifically to give
municipal governments the legal authority needed to make CCA programs possible.

All municipal governments in Nova Scotia exercise powers that belong constitutionally to the
Province but have been delegated to them by the Government of Nova Scotia. In this regard, the
Government of Nova Scotia has wide-ranging authority to decide what governance powers it will
give to municipalities and what powers it will reserve for itself.

When it comes to Mi’kmaw communities in Nova Scotia, the situation is different. In some
respects, Canadian law treats First Nation communities somewhat like municipalities, in the
sense that Canadian law does not recognize First Nation governments as having inherent
authority to govern as they deem fit but instead uses statutes like the Indian Act to recognize
specific First Nation governance powers within specific spheres of authority. At heart, much of
Canadian law treats First Nation Chiefs and Councils as though they are exercising powers that
belong constitutionally to Parliament but which Parliament has chosen to delegate to First
Nations through statutes like the Indian Act.

While obviously the product of Canada’s colonialist legal system, this legal framework likely
presents a barrier to provincial attempts to enable Mi’kmaw communities to establish and
operate CCA programs in Nova Scotia. Under Canada’s Constitution Act, 1867 and the
constitutional law that flows from it, provincial governments like the Government of Nova
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Scotia do not have constitutional authority to grant new governance powers to First Nation
Chiefs and Councils. Parliament holds that constitutional authority under Canadian law, not the
governments of the provinces.

The legal risks for the Government of Nova Scotia would likely be particularly high in relation to
legislated requirements that would shape government decision-making, action, and submission to
scrutiny, such as requirements to hold community referendums before establishing CCA
programs, establish CCA programs by bylaw, and meet accounting and reporting requirements.

One potential way for the Government of Nova Scotia to avoid running up against constitutional
barriers would be to recognize the ability of Mi’kmaw corporations—not Mi’kmaw First Nations
themselves—to establish and operate CCA programs on behalf of Mi’kmaw communities. By
recognizing the ability of corporations established by Mi’kmagq to aggregate electricity services
on behalf of Mi’kmaw community members, provincial legislation could potentially avoid
intruding into the federal government’s constitutional authority over First Nation governance on
reserve. Further legal analysis would be necessary to fully explore the potential strengths and
weaknesses of this approach.
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6.0 Conclusion and Recommendations

For the reasons explained in the introductory pages of this report, my comparative jurisdictional
analysis of CCA in the US and my corresponding consideration of the opportunities and
challenges for CCA in Nova Scotia have led me to conclude that enabling CCA in Nova Scotia
within the context of Nova Scotia’s electricity market as it stands now would likely not produce
the positive outcomes that the EAC would like to see. Currently, the viability of CCA in Nova
Scotia is significantly limited by the barriers discussed throughout this report.

This report has identified two opportunities through which the EAC could continue to explore
opportunities for progressive, community-driven electricity initiatives.

The first of those opportunities is that the EAC could consider advocating for a public,
stakeholder-informed investigation by the NSEB, similar to the investigative process conducted
by the CPUC in Colorado. As described in section 4.2 of this report, an investigation of this kind
would be an opportunity for electricity system stakeholders in Nova Scotia to undertake a
specific and granular study of the technical, economic, and regulatory factors that are relevant to
the potential for CCA in the province.

Subsections 21(1) and 21(2) of Nova Scotia’s Public Utilities Act state:

21(1) Whenever any public utility or person shall propose any change in any law
relating directly or indirectly to the property or operations of any public utility, the
proposed change may be submitted to the Board, which may take evidence and give
public hearing thereon, and the Board may recommend such bills as will, in its
judgement, protect the interests of the public and such public utility, and transmit the
same to the Attorney General.

(2) Whenever the Minister considers a change in law, regulation, policy, policy objective
or government action relating directly or indirectly to the property or operations of a
public utility, or relating to the structure or operation of the integrated electricity system
as a whole, the proposed change may be submitted to the Board by the Minister and the
Board shall make such recommendations to the Minister as will, in its judgement, protect
the interests of the public and such public utility and transmit the same to the Minister. '

These provisions create opportunities for organizations like the EAC to advocate for Board
hearings on proposed law reform to enable CCA in Nova Scotia. Such advocacy could be
directed to the NSEB itself or to Nova Scotia’s Minister of Energy. In practice, it would likely be
most practical to direct advocacy efforts to the Minister, as the NSEB would likely be reluctant
to initiate a time-consuming and costly process without a clear expression of policy interest from
the provincial government.

The second opportunity is that the EAC could consider exploring the potential for SEUs in Nova
Scotia as an alternative to CCA. As noted in section 4.3 of this report, if the EAC would like to
consider options for additional research and analysis by ECEL on that topic, we would be happy
to discuss possibilities in that regard.
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Appendix A: Comparison Tables on Common Components of Community Choice
Aggregation Regimes in the US

Table 1: Common Elements of the CCA Regimes in California and Virginia

program rates?

California Virginia
Can CCA programs be established on an opt-out basis? Yes Yes
. o Not for
Can local governments establish CCA programs individually and . .
. Yes residential
jointly? ]
oads
Are ballot votes / public referendums required to establish CCA No No
programs?
Are CCA programs licenced / approved by the state energy regulator? No No
Does the state energy regulator have authority to approve or fix CCA No No

Table 2: Common Elements of the CCA Regimes in States with Deregulated Electricity

Markets

IL

MD

MA

NH

NJ

NY

OH | RI

Can CCA programs be
established on an opt-out basis?

Yes

Yes

Yes

Yes

Yes

Yes

Yes Yes

Can local governments
establish CCA programs
individually and jointly?

Yes

Yes

Yes

Yes

Yes

Yes Yes

Are ballot votes / public
referendums required to
establish opt-out CCA
programs?

Yes

Yes No
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IL | MD MA NH NJ NY | OH | RI
Are CCA programs licenced /
approved by the state energy No | Yes Yes Yes Yes Yes | Yes | Yes
regulator?
Does the state energy regulator N(;”r(?gl art N%;ggan
have authority to approve or fix | No | No . No . No | No | No

overseeing overseeing
CCA program rates? o .
limits limits

Does the CCA-enabling
legislation set limits on CCA No | No Yes No Yes No | No | No

program rates?
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Appendix B: Case Study of the Colorado Public Utilities Commission’s Investigation
into the Potential Implications of Enabling Community Choice
Aggregation in Colorado

In 2021, the passing of House Bill 21-1269 required the Colorado Public Utilities Commission
(“CPUC” or “Commission”) to initiate a proceeding to evaluate the viability of opt-out CCA
programs in Colorado.'** The Commission initiated that proceeding in January 2022, and it
issued its investigative report in December of that same year, following reception and analysis of
stakeholder perspectives and feedback.

The Commission’s report summarizes what the Commission heard from stakeholders in
Colorado and persons with knowledge or experience of CCA programs in other jurisdictions:
these perspectives came from submissions made in writing as well as from in-person meetings
that the Commission held as part of the investigative proceeding. In addition to summarizing
what the Commission heard, the report provides a list of potential opportunities and benefits of
enabling CCA in Colorado, along with potential risks and drawbacks; the report also presents the
Commission’s findings concerning the potential impacts of enabling CCA in Colorado and what
kind of regulatory framework would be required “to enable the potential opportunities and
benefits while seeking to mitigate against the potential risks and drawbacks”.'?!

Commission Summary of Opportunities, Benefits, Risks, and Drawbacks

The Commission’s summary of what it heard regarding opportunities, benefits, risks, and
drawbacks is divided into several sections organized by theme: “resource adequacy and
reliability”; “affordability”; “customer programs, satisfaction, innovation, and service quality”;
“renewable energy and greenhouse gas emissions”’; and, “procedural considerations”. Notably,
the Commission’s summary is premised on the assumption that if CCA were to be enabled in
Colorado, it would follow the opt-out model and would only be applicable to customers of
investor-owned utilities within the state.

On the theme of resource adequacy and reliability, the Commission heard that: the rules that
enable CCA may be written to support complementary demand side programs, which might
encourage aggregators to invest in energy resilience programs that enhance reliability and
resilience while reducing resource adequacy needs and supporting decarbonization; some of the
resource adequacy and reliability risks of CCA may be mitigated when Colorado joins an
organized wholesale electricity market; enabling CCA would increase the number of actors in the
resource adequacy planning process, which may require more resources and regulatory oversight
at the Commission, and it may also result in higher costs for customers and “potentially create
conditions for inadequate resources if the actors involved are not able to successfully navigate
this increased complexity”’; an opt-out model increases complexity as providers will need to plan
around the uncertainty of customer migration, which could increase costs; CCA program
administrators may be incented to “minimize the power generation resources they procure and
lean on the reserve resources of the incumbent investor-owned utilities”, which may result in
inadequate resources in times of peak demand; and, enabling CCA may require existing
generation and transmission investment planning to be revisited or revised, as established
decisions were made with different assumptions about utility load forecasts.!*?
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On the theme of affordability, the Commission heard that: CCA may be able to provide
electricity choice as well as lower electricity costs; competition between CCA programs and
investor-owned utilities may drive both entities to reduce costs; depending on the rules for
customer programs, CCA programs may be able to offer tailored and effective bill assistance
programs; CCA customers may be responsible for “exit fees”, the process to set and administer
exit fees would be expensive, and exit fees may jeopardize CCA programs’ abilities to provide
competitive pricing; CCA may initially appear to provide electricity at a lower cost than investor-
owned utility rates, but changes in conditions may lead to higher costs, and if significant
numbers of customers leave a CCA program in response to higher costs, the CCA may fail; CCA
programs may opt all of their customers into more costly renewable power options, and if the
opt-out process is not clear and accessible, this may increase strain on low-income customers;
and, bill assistance programs offered by CCA programs may be less effective than those offered
by incumbent utilities. '

On the theme of customer programs, satisfaction, innovation, and service quality, the
Commission heard that: the rules that enable CCA may be designed to allow for innovative
customer programs and rate designs to meet the specific needs of the communities they serve;
the non-profit nature of CCA programs enables them to more aggressively pursue “energy
efficiency, demand response, distributed energy resources, and other customer programs and rate
designs” to support public policy goals; enabling CCA may encourage competition with investor-
owned utilities, leading to more effective customer programs and increased service quality; CCA
programs and investor-owned utilities may collaborate to develop “more effective customer
programs and rate designs”; CCA programs will likely be smaller than investor-owned utilities
and may not have the resources to provide customer programs and rate designs that are as
effective as those of incumbent utilities; a regulatory process, likely to be contentious, would be
necessary to determine if CCA programs can offer customer programs and how the costs of such
programs should be allocated between the CCA program and the incumbent utility; allowing
CCA programs to offer customer programs may cause duplication in services and cause
confusion for customers and regulators; customers may suffer if collaboration and competition
between CCA programs and incumbent utilities is not balanced correctly; and, CCA programs
and incumbent utilities would need to plan for the possibility of significant changes in customers
while developing their respective programs. '3

On the theme of renewable energy and greenhouse gas emissions, the Commission heard that:
CCA programs could give local governments greater control over the production of electricity
within their communities and, depending on applicable rules, may be able to tailor programs and
services to meet local policy goals; CCA programs in other jurisdictions often offer 100%
renewable energy options to their customers, which indicates that this may be a viable option for
emerging CCA programs; competition between CCA programs and investor-utilities may cause
each to pursue higher percentages of renewable energy generation while keeping costs as low as
possible; CCA programs are able to “pursue energy efficiency, demand response, distributed
energy resources, and other customer programs and rate designs more aggressively” due to their
status as non-profits; enabling CCA may require corresponding changes in the statutory
framework that regulates greenhouse gas emissions within the state, which may result in
increased complication and uncertainty; market conditions may prevent CCA programs from
offering cost-effective service that includes higher percentages of renewable energy, which may
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result in significant expenses for legislatures, local governments, and others; CCA may not result
in an overall increase in renewable energy procurement and, in the worst case, may increase the
percentage of fossil fuel generation assets; while CCA programs are being developed, investor-
owned utilities may use that time to improve renewables deployment in their own services,
which may make the CCA programs less worthwhile; the existence of CCA may discourage
incumbent utilities from investing in higher percentages of renewable energy if they are
concerned that such investments may be unused or uneconomic due to shifting customer loads;
and, CCA programs will need to comply with existing greenhouse gas emissions regulations,
which may lead to higher costs.'*

On the theme of procedural considerations, the Commission heard that: CCA would provide
local governments with more control over the production of electricity for their community
members; CCA programs would have access to funding sources that are not typically available to
utilities, such as grants and debt instruments; CCA programs raise financial viability concerns,
including concerns about CCA programs’ abilities to secure financing and the potential impacts
on customers if a CCA program becomes insolvent and is liquidated; exit fees would be a
consistent challenge that would require time, energy, and expense to address; there is a
significant risk that exit fees would pose “a risk of unintended or unforeseen consequences” to
CCA programs and utility customers; and, it is unclear how a CCA model could function if the
state is not part of an effective, transparent, and liquid wholesale market. '

Commission Findings

The Commission’s findings are divided into sections organized by theme: “overall regulatory and
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legislative framework™; “CCE formation and consumer protection”; “resource adequacy,
reliability, and procurement”; “customer programs, rate designs, and service quality”;
“affordability”; “renewable energy and greenhouse gas emissions”; and, “transmission,

distribution, and RTO considerations”.

The Commission’s findings concerning the overall regulatory and legislative framework for CCA
in Colorado include the following: enabling CCA could offer benefits, but it would also carry
“significant costs, risks, and uncertainties”, which suggests that “a cautionary approach may be
appropriate”’; enabling CCA in Colorado would make electricity regulation in Colorado “more
complex and challenging”, and the legislature should “carefully consider whether the benefits
and opportunities [...] would outweigh the costs and risks”; if the legislature were to enable CCA
in Colorado, the enabling legislation should include several mechanisms to protect the public
interest, including a requirement that CCA programs would not lead to worse outcomes for
customers respecting reliability, affordability, service quality, and environmental impacts of
electricity services, and also including a requirement for CCA program administrators to apply
for Certificates of Public Convenience and Necessity from the Commission; enabling legislation
should establish rules prohibiting investor-owned utilities from using ratepayer funds “to conduct
anti-CCE public information or marketing activities”, and likewise, CCA programs should be
prohibited from using ratepayer funds “to conduct anti-IOU public information or marketing
activities”; enabling legislation should empower the Commission to establish and regulate exit
fees and should also provide guidance for how exit fees should be calculated and implemented,
with the intention of avoiding the conflicts experienced in California; and, state funding may be
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required to support the added regulatory burden on the Commission if CCA were to be enabled
in the state.'?’

The Commission’s findings concerning CCA formation and consumer protection include: that
the state legislature is the appropriate governing body to decide how local governments will be
empowered to establish CCA programs (i.e., whether ordinances or ballot initiatives would be
required); that the Commission would need to initiate a proceeding to determine rules and
requirements for data-sharing between investor-owned utilities and CCA programs; the
Commission should be empowered to regulate public notice requirements for CCA programs;
and, the Commission should be empowered to hear customer complaints about CCA programs
and address them through the Commission’s established dispute resolution process. '3

The Commission’s findings concerning resource adequacy, reliability, and procurement include:
enabling CCA in Colorado “would require a significant change in how resource adequacy is
regulated” within the state, and it would require the Commission to update the existing resource
adequacy requirements of investor-owned utilities and develop new rules for CCA programs,
which would require new stafting capacity; CCA programs “should be held to the same or
similar resource adequacy standards” as investor-owned utilities within the state, and a
Commission proceeding should be initiated to establish the necessary standards; the Commission
should be empowered to regulate CCA energy procurement in the public interest; and, CCA-
enabling legislation in Colorado should either establish rules for how customers could opt out of
CCA programs without penalty or empower the Commission to establish such rules.'*

The Commission’s findings concerning customer programs, rate designs, and service quality
include: CCA programs “should be able to offer customer-facing programs and rate designs that
are complementary to programs offered by I0Us, including but not limited to, energy efficiency,
demand response, customer-sited distribution generation and energy storage, community-scale
distributed generation and energy storage, net-metering, transportation electrification programs,
building electrification programs, industrial electrification programs, and microgrids”; the
Commission should be invested with regulatory oversight of all such programs and rate designs;
and, the legislation that enables CCA programs should either establish clear rules for data-
sharing between CCA programs and investor-owned utilities or should empower the Commission
to establish such rules, and the Commission should be invested with regulatory oversight of such
data-sharing. 4

The Commission’s findings concerning affordability include: the Commission should have
regulatory oversight of CCA formation and opt-out processes, particularly in relation to impacts
on low-income customers and customers participating in bill assistance programs; and, the
Commission “should initiate a proceeding to develop clear guidance and rules for how energy
assistance programs should be funded and operated, including how revenues should be collected,
and with a focus on ensuring that CCE enablement does not ultimately result in worse outcomes
for customers with lower incomes”.'*!

The Commission’s findings concerning renewable energy and greenhouse gas emissions include:

that “it is unclear whether enabling CCE in Colorado will result in greater percentages of
renewable energy generation and incremental reductions in greenhouse gas emissions at a pace
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faster than the status quo” and that, in “the worst-case scenario”, “enabling CCE may result in a
series of legal and regulatory challenges that could significantly delay the progress that Colorado
is making toward increasing renewable energy deployment and decreasing greenhouse gas
emissions”’; CCA programs “should be subject to the same renewable energy and emissions
reduction laws and regulations that apply to the investor-owned utilities”, and the Commission
and other relevant bodies should have regulatory oversight of CCA compliance with such laws;
and, CCA programs “should be required to submit clean energy plans or similar CCE-specific
plans to the Commission for approval”.'4?

The Commission’s findings concerning transmission, distribution, and Regional Transmission
Organization considerations include: the Commission should be empowered to ensure that CCA
programs can access transmission and distribution services from investor-owned utilities at fair
and reasonable rates and conditions; the absence of “a liquid and transparent wholesale power
market” in Colorado may make CCA implementation difficult; and, CCA implementation may
be more successful and less resource-intensive after 2030, by which time Colorado will have
joined a regional wholesale market. %
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